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IN Till' M ATTER OF A COMPLAINT PURSUANT TO THE C AN WI ‘N INTERNET 
RE( ;ISTRATION AUTHORITY ("CIRA") DOMAIN NAME DISPUTE RESOLUTION 

POLICY ("POI ,ICY -1 

Complainant: Delta T Corporation d/b/a Big Ass Van Company 
Complainant's Representative: 	Joshua (1 \lael'adden 

Furman c Kallio 
Re:2ina SK 

Registrant: Armstrong-Douglas I )esign Solutions 
Registrant's Representative: 	Liannc J. Armstrong 

Cohen II ighley LLP 
undue ON 

Disputed Domain Name: <biga ,,s 
Registrar: DomainsAtCost Corp. 
Panel: Eric \laeramalla, Denis N. Magnusson (Chair), II 

	
s Richard 

Seri ice Pros ider: Resolution Canada.  

DECISION 

Parties 
The Complainant is Delta. T. Corporation, a corporation based in Pe \ington, Kentucky, USA. 
The Complainant also does business under the :name Rig Ass Fait Company. The Registrant is 
"Armstrong Douglas Design Solutions", a business name of Kevin Armstrong Douglas. The 
Registrult is located in London, Ontario. 

Disputed Domain Name and Registrar 
The domain name in dispute is sbiasslans.ca> which was registered January 21, 2006. The 
Registrar is DomainsAtCost Corp. 

Eligible Complainant 
The Complainant is the owner of Canadian trademark registration TMA668,715 1 1or the mark 
"Big Ass Ian - , \s the domain name at issue is <bigassfans.ea -, the Complaint does relate to a 
trademark registered in the (1 anadian Intellectual Property 01fice ("CIPO") and the Complainant 
is the ow tier of the tradermul. This sttislies the Eligible Complainzult requirement of Policy 1.4. 

Procedural History 
The Complainant filed this Complaint with the Provider Resolution Canada in or about May 
200. The Provider, finding the Complaint to be in order under the Policy. transmitted the 
Complaint to the Registrant. The .Registrant submitted a Response. The Provider appointed Eric 
Macramalla, Denis N. Magnusson (Chair), and I fugues Richard as the Panel to decide this 
Complaint. 

Relief Requested 
The Complainant requested that the Panel order that the domain name registration be transferred 
from the Registrant to the Complainant, or in the alternative be cancelled. 
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Background Facts 
The Complain a nt is in the business of designing. i n 	and selling ilins for industrial, 
agricultural and commercial applications. 'Hie Complainant began using "Big Ass fan" as a 
trademark in or about June. 2000. The Complainant registered the domain name 
<bigassfans.cont -  in November, 2000. The Complainant adopted "Big Ass Iran Company" as a 
trade name. The Complainant created a web site at that domain address from which it was 
possible to purchase "Big Ass Fan' products. The Complainant applied to the Ijnited States 
Patent and Trademark Office ("USPTO") to register - Big Ass Iran" as a trademark in February 
2002. The trademark was registered in the CS in January 

In July, 2002 the Complainant entered into an agreement with Sun-North Systems I td. of 
Seaforth Ontario appointing Sun-Virth the exclusive distributor of the Complainant's high- 
vol ume low-speed tans. In March, 2003 Sun-North exercised its right to terminate its agreement 
with the Complainant. 

In April 2003, the Complainant tiled an application in the Canadian Intellectual Property Office: 
("CIPO'') to register the trademark "Big Ass Fan" in Canada. That application was based on the 
applicant's right, under the Trade-marks Act s. 16(2), to register a mark already registered in 
another treaty country (the US tOr this application) which mark the applicant has used. That 
application matured to registration on July 26, 2007. 

The principals behind Sun-North Systems Ltd. caused Fin ira-North Systems I .td. to he formed. 
Envira North is a competitor of the Complainant in high velocity low speed fans and commercial 
ventilation systems. 

In January, 2006 Fuvira North Systems Ltd. retained the Registrant Armstrong Douglas Design 
Solutions to design a website for Envira-North. Envira-North instructed the Registrant to 
register the domain name at. issue bigasslims.ea>, which re',11sLation was obtained on Jan uary. 

 21, 2006. The Registrant. Armstrong I )ouglas, became the registered owner of the domain 
name. A website was located al the domain -:bigasstims.ci.r- hosted on Envira-North's servers. 
While the Registrant Armstrong-Douglas was the lbrnial legal ow ner of the domain name 
registration. Armstrong Douglas's client. Frivira-North, was the beneficial owner of the 
registration. 

In March, 2007 the Registrant received instructions from its client Fnvira North to transfer 
formal legal ownership or the domain name rellitnition to Fnvira.-North. The Response states: 

-Artnslrong - Douglas mistakenly believed that transferring the domain rtanies into Finvira-
North's account at domainsatcosten transferred ownership of the domain names. ... 
Env ira-North's domain rialT1S, including bit assfins.ca. were transferred into Envira-
North's account al domainsatcostca. 	Envira-North had exclusive control over its 
domain names, including bigassfans.ca. " 

On May 23, 2008 the Registrant was in tOrmed for the first time by the Complainant that there 
was a dispute concerning the bigassfans.ca domain name. The Registrant informed the 
Complainant that the domain name was then under the exclusive control of Envira-North. 
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The Complaint w , issued and served on the Registrant. 

The R egi strant  was informed by the. Registrar, that it remained the domain owner of record for 
the domain name as the tOrmal steps necessar\.. for transfer of ownership had not been effected. 
This was so, the Registrant was informed. despite the Registrant having created a separate 
account with the Registrar to which the Registrant assigned the domain name, which account 
was created for the benefit of Env ira-Issiorth, and despite Envira-North controlling the use of any 
domain name in that account. 

The Registrant contacted a principal of Envira-North who stated that Envira-N,}rth was no longer 
using the bigassfans.ca domain name and would cooperate in the necessary steps to transfer the 
domain name to the Complainant. 

However, the Registrant was informed that no transfer of the domain name could take place 
while the Compla:int w:ts outstanding. 

Position of the Registrant 
The Registrant takes no position on the Complaint. Further the Registrant states that, "la t all 
times. I the Registrant] was prepared to follow direction from the beneficial owner of the disputed 
domain name. I :nvira-North - . 

Onus on Complainant 
Policy 4.1 requires that: 

the Complainant 'mist prove, on a balance of probabilities, that: 
(a) the Registrant's dot-ca domain name is ConinsinLI1v Similar  to a Mark  in 

which the Complainant had Riphts prior to the date of registration of the 
domain name and continues to have such Rights ., and 

(b) the Registrant has registered the domain name in Bad Faith  as described in 
paragraph 3.7; 

and the Complainant: must provide some evidence that: 
(c) the Registrant has no Legitimate Interest  in the domain name as described in 

paragraph 3.6. 
[emphases added! 

(a) Confusingly  Similar 

Mark in Which Complainant Had and Has Rights 
The domain name in dispute was registered on January 21, 2006. t nd r Policy 4.1(a) the 
Complainant must show that it had Rights in a Confusingly Similar \ lark prior to the date of the 
registration of the domain name. 

Policy 3.2(e) defines "Mark" to include a trademark regislcrcil in the CIPO. The Complainant 
has such a Mark. -Big Ass Fan". While the Complainant applied to register this Mark on April 
3, 2003, the Mark was not registered as a trademark until July 26, 2006. I hus, the Complainant 
had not acquired Rights in the Mark as a registered trademark prior to the date on which the 
domain name was re6stered. 
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HON\ ever. Policy 3.2'( al also defines Marl: is 
A trade-mark . 	a Trade name /ha/ ho .s h'i' ! 	Cowidir by a person 	. for the 
purpose of distinguishing the wares, services or business of that person ... from the wares, 
services or business of ailotlik.sr person: 

The Complainant had begun to use 	Ass Fan" as a trademark in the US in June, 2000 and it 
registered the domain. name - hlcassfitn.com > in November 2000. The Compla inant created a 
website at this domain and adopted the style "Big Ass Ian Company" as a business name which 
appeared on the web site. 

The Complainant's 11 ■A-IS te at its -::bigassfaiteom> domain  domalnname was and is accessible by 
Internet users located in Canada. That. x•ebsite, at. least in its present. form, enables site users to 
place orders for Rig Ass Fan Company products tar delivery to such users. While unclear in the 
submissions, the Panel is prepared to infer, particularly in these somewhat. unusual circumstances 
of essentially an unopposed Complaint., that M)11 .1 e Big Ass Fan products were delivered to 
Canadian customers prior to the date of the rk..gistration of the domain name on January 21, 2006. 
We are encouraged in this finding b\ noting that the Complainant had entered into a product 
distribution tel 	with :.t Canadi.in distribuLoi Sun-North in Jul' 2002 which remained in 
operation until \larch 74103. The submissions do not expressly state that products were 
distributed in Canada in this period in association ■1, il.ii ilte Rio Ass Fan mark, but the Panel is 
prepared to make that inference in the unusual circumstances of this case. The Panel further 
notes that the Complainant was sufficiently concerned about the status of itsiliu Ass Fan 
trademark in Canada that it filed an application to register that trademark in the Cl PO in April, 
2003. This occurrence supports the reasonableness of the Panel's inference that as of this date 
products had already been distributed, and or that of April 2003, the Complainant intended soon 
to distribute products in Canada, in association w i th that Mark. 

The Panel coneludes that the Complainant had Rights in Canada in the Mark "iii` Ass Fan" prior 
to the date of the registration of the domain m e rle, January 21, 2006. The Complainant continues 
to have Rights in such \lark through its CI lk) tr,idemtirk registration. 

Confusingly Similar 
Policy 3.4 defines "Confusingly Similar": 

"A domain name is Confusingly Similar to a Mark if the domain name so nearly 
resembles the Mark in appearance, sound or the ideas suggested 	the \Ix k as to be 
likely to be mistaken for the Mark, -  

In assessing similarity, the dot-ca suffix of the domain name is ignored, Policy 1.2. Tlie 
Complainant's Mark is its unregistered later registered) trademark "Big Ass Fan", Apart from 
capitalitation, spacing, and a pluralisation, that. Mark is the sante as the disputed domain name 
<bigassIlm. . The domain name is Concusingl). Similar to the Complainant's Mark. 

1)) Bad Faith 
The Complitinalit has the burden of proving that the domain name was registered in Bad Faith as 
defined in Policy 3.7 
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In the Response. the nominal Registrant of the domain name, Armstrong-Douglas, 

specific illy denies that he registered the domain mime in bad faith. „''1,t all material 

times, he was following instructions provided by Fnyira-North, the beneficial owner of 
the disputed domain name." 

The Panel accepts this submission. 

However. for the purposes of this Complaint, it is the bad faith of the beneficial ow ner, not that 

of the mere nominal owner, that is at issue. 

Policy 3.7 has a restrictive definition or what can constitute the Registrant's necessary Bad Faith 

in registering the domain name. There is Bad Faith, 	://0 uni)• i,"" one or more of three 

specific circumstance's obtain. The Complainant submitted that the Registrant had registered the 
domain names in Bad Faith under Policy 3.7(c): 

"(c.) the Registrant registered the domain name or acquired the Registration primarily for 

the purpose of disrupting the business of the Complainant ... who is a competitor of the 
Registrant." 

The beneficial owner of the domain name, Envira-North, is a competitor of the Complainant: in 

the maim Ilk:Lure and sale of high velocity low speed tans for agricultural, industrial and 
commercial applications. .1 he principals behind I:nvira North are the same as those behind Sun-

North, with w hick the Complainant. had a short lived exclusive distribution arrangement, which 

arrangement was cancelled at the initiative of Sun-North. At the time of the Complaint, a 

website at the domain name --bigassfans.ca:.. redirected Internet users to an Envira North website 
at -:rehviranorth.conf:index.htin>. In these circumstances, it is reasonable to infer that the 

beneficial owner of the domain name registration, Fn ira-North, instructed the nominal Owner, 
Armstrong Douglas, to register the domain name for I :nvira orth's purpose of disrupting the 

business of its competitor, the Complainant. This constitutes Kid Faith under Policy 3,7te). 

c) No Legitimate Interest 
The Complainant must submit some evidence that the Registrant has no i.egitimrate interest in 

the domain name as defined in Policy 3.6. Bad Faith had to be assessed IA ith reference to the 
beneficial owner of the domain name. I :nyira orth, and not the mere nominal owner. 

Armstrong-Douglas, and so does legitimate Interest. The Complainant has submitted evidence 

that the beneficial owner of the domain name cannot satisfy any of the six heads of Legitimate 

Interest in Policy 3.6 

Conclusion and Order 

The Complainant has satisfied the Complainant's burden under the Policy of establishing 
Confusing Similarity, Bad Faith, and sonic evidence that the Registrant does not have a 

legitimate Interest in the domain name. 

For the reasons set out above. the Panel grants the relief' requested by the Complainant and 

orders that the domain name registration -:bigassians.ca be transferred to the Complainant. 
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August 23, 2008 

Signed 

Eric Mai:ram:Ala 

Denis N. Magnusson(;hair) 

Hugues Richard 
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